
  

 

Remarks by MNA President Donna Kelly-Williams for Public Hearing  
On Proposed Guidelines for Determining What Constitutes an Emergency Situation for the 

Purposes of Allowing Mandatory Overtime Pursuant to M.G.L c 111, section 226 

April 26, 2013 

Thank you Chairman Altman and members of the Health Policy Commission for allowing me to speak to 
you today. My name is Donna Kelly-Williams and I am the President of the Massachusetts Nurses 
Association/National Nurses United, the professional association and the largest union for registered 
nurses in the commonwealth. I am here to offer our input and recommendation regarding the draft 
guidelines for determining what constitutes an emergency situation under the new law to ban the 
dangerous practice of utilizing mandatory overtime as a tool to staff our state’s hospitals.   
First, we acknowledge and thank the good faith effort made by the HPC and its subcommittee that drafted 
these guidelines.   We thank you for incorporating some of our recommendations into the proposed set of 
guidelines to protect patient safety.  However, we are here today to highlight some major concerns we 
have about this draft that open up significant loop holes that the hospital industry can and will use to 
continue the dangerous practice of mandatory overtime and place patients at undue risk for harm.   
First we are happy to see you included language, under subsection “A” of your definition, that defines an 
emergency situation as any government declaration of emergency that is applicable under federal and 
state law.  Quite frankly, we still insist that is the only exception that should be included, and even that is 
not necessary given what we have just witnessed by nurses in Massachusetts during the last week.  With 
me today are nurses who will go into more detail about this, but when those bombs exploded on Boylston 
Street last Monday, nurses were on the scene caring for the wounded, and nurses were in their cars and on 
the T and running on foot to reach their hospitals to staff those hospitals to care for those patients for as 
long as was needed.  There has never been an issue, whether it was last Monday, or last fall after 
Hurricane Sandy, or this winter for the infamous Nemo blizzard when nurses weren’t ready, willing and 
able to do whatever is necessary to care for their patients – staying sometimes days on end at the hospital 
to care for patients. 
 
Research clearly indicates that when RNs work excessive consecutive hours bad things happen to patients 
– mistakes, preventable errors and complications – and the Institute of Medicine and many other health 
care experts have reported on the negative patient safety impact of long work hours for RNs.  Therefore 
we are concerned about potential loop holes in these regulations.  Our concerns and other 
recommendations are as follows: 
 
NARROW WHO CAN DEFINE A CATASTROPHIC EVENT 

While we can also accept much of your definition of a “catastrophic event”, as a rare instance when 
mandatory may occur, we are concerned about whom you would allow to make this decision.  We 
recommend that only the CEO should be able to declare this type of emergency, because only a very 
serious emergency or unmistakable catastrophic event would warrant using mandatory overtime as a 
staffing tool.  However, the draft guidelines state the chief executive officer or, and I quote, a “specific 
designee”, can make this declaration.  We believe the term “specific designee” is far too general a term, 
and leaves this declaration open to be made by any number of lower level management personnel who 
should not have this authority, and who might be subject to misuse it.  This law was passed as a public 
safety measure based on impeachable scientific evidence that shows mandatory overtime is a threat to 
patient safety, and therefore we believe only the CEO should be held accountable for making such an 
important, and potentially life-threatening decision.  If it is not the CEO, it must be someone with a 
similar level of authority and accountability for knowingly putting their patient’s health and well being in 
jeopardy.   
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TIGHTEN THE DEFINITION OF CATASTROPHIC EVENT 

Also under your definition of what constitutes a catastrophic event, you list a “widespread outbreak of 
disease or illness requiring emergency treatment or hospitalization for many in the hospital’s service 
area.”  Our concern here is that the industry, as many hospitals did just three months ago, will use the 
seasonal, predictable outbreak of the flu as an excuse to utilize this provision in the guidelines to force 
nurses to work overtime and thus needlessly endanger their patients.  Now, we do notice that under your 
definition you characterize a catastrophic event as unforeseen, which we can only assume would rule out 
the flu as an option, because the flu is an annual, predictable event for which we administer vaccines 
every year.  But given the industry’s past behavior we think it important for you make that clear in these 
guidelines, either by specifically stating that in this section, or by stating that such a disease outbreak 
must reach the level of a CDC or DPH declared epidemic or pandemic to be considered a catastrophic 
event.   
 
DELETE THE PATIENT CARE EMERGENCY DEFINITION 

We also offer our strong opposition to your language delineating a patient care emergency as a situation 
warranting the use of mandatory overtime.  Specifically, the guidelines define a patient care emergency as 
any ongoing medical or surgical procedure in which a nurse is actively engaged and where that particular 
nurses’ continued presence is needed to ensure the health and safety of the patient.  While we understand 
and appreciate that you have included caveats in the language that states that understaffing of nurses, 
unfilled holes, sick calls and leaves can’t justify such an emergency, we still believe the hospital will 
seize on this language to avoid compliance with this law.  We have nurses here today who will provide 
examples of how this has already happened and will no doubt continue to happen if these guidelines 
remain unchanged.  There are few instances where the care of a patient can’t be safely transferred to 
another nurse, and in those instances, no nurse would leave their patient uncared for.   
The most serious problem with these guidelines is that they ultimately fail to provide the level of 
protection the law was established to provide our patients, which is the right to be cared for by a nurse 
who is alert and physically and mentally competent to provide the care they need.  This is especially true 
given the ambiguous language in the guidelines which I have just described.  
  
INCLUDE AN RN RIGHT OF REFUSAL 

In section “G” of  section 226, the new law states that “the refusal of a nurse to accept work in excess of 
the limitations set forth in this section shall not be grounds for discrimination, dismissal, discharge or any 
other employment decision.  In addition, the Nurse Practice Act, which governs nurses’ legal rights and 
responsibilities, stipulates that the individual nurse has ultimate accountability for the safety of his or her 
patient and is required to serve as the advocate for his or her patient.  Further, the nurse has the ultimate 
authority and an obligation under the Nurse Practice Act to determine if she or he is qualified to accept 
the assignment and physically capable of providing the care required.  Therefore, at the time of mandation 
under an emergency situation, we believe it is vitally important for these guidelines to make it clear, and 
that nurses are informed that they have the right to refuse if he or she is too sick or fatigued to safely care 
for the patient.  Should this occur, the employer may seek to mandate another nurse who is capable of 
providing the care the patients need.    
Of all of our recommendations today, this is the most important, for without this right, we will knowingly 
being putting patients at risk for harm, thereby undermining the purpose of this law.  
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DEFINE THE TERMS OF A MANDATORY OVERTIME STAY 

In the rare instance when mandatory overtime is utilized, we believe the guidelines should require that a 
nurse only be mandated in increments of two hour blocks, while the employer seeks a more appropriate 
remedy for the safety of the patient and that management be required to document and report those 
efforts.   
 
DISCLOSURE TO PATIENTS 

We also believe the guidelines follow the recommendations of the Institute of Medicine (which we have 
shared with the subcommittee), and include the requirement that in any instance where a nurses is 
working mandatory overtime this information must be disclosed to the patient and their family so that 
they can make an informed decision about their care, including whether they choose to remain in the 
facility or to request a transfer to a facility with staff who are well rested and fully capable of providing 
the care they require.  In addition, the public and admitting physicians should be notified so that elective 
admissions can be postponed and other admissions diverted to different units or facilities.   
 
TRANSPARENCY TO THE PUBLIC 

Finally, under the requirements for reporting instances of mandatory overtime, we believe each and every 
instance report should be posted on a publicly accessible web site, and that the law, and these guidelines 
should be posted in areas visible by the public, patients and providers.   
Thank you.   


